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Form No. (J) 2 

HEADING OF THE JUDGMENT IN ORIGINAL SUIT/ CASE 

 

IN THE COURT OF MUNSIFF NO. 2 

DHUBRI 

Present: -  Shri Siddarth Brook, A.J.S. 

  Munsiff No. 2, Dhubri. 

Monday, the 15th day of July, 2019 

Title Suit No. 186 of 2016 

 Shri Bhumidhar Roy 

         ………….……Plaintiff. 

- Versus - 

 Shri Lakhi Kanta Adhikary 

     .…………Defendant. 

 

 This suit/ case coming on for final hearing on 22.05.2019 in presence of  

Shri R.N. Mondal & Others.....……………..………….…….…Advocate/Pleader for Plaintiff. 

Shri Abdul Latif.............……………...………………………Advocate/Pleader for Defendant. 

and having stood for consideration to this day, the Court delivered the following 

Judgement. 

 

J U D G M E N T 

1. This is a suit for Declaration and Recovery of Possession. 

Plaintiff’s Case 

2. The Plaintiff’s case in brief is that he claims himself to be the original owner of 

the Schedule A land. On 29.01.2004 the plaintiff made a registered Agreement 

for sale of the said land in favour of the defendant by receiving an amount of 

Rs.32,000/- out of fixed consideration money of Rs.50,000/- with the condition 
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that the defendant would obtain sale permission from the D.C. Office, Dhubri 

and would take all initiatives to complete the sale early. But defendant 

neglected to perform all his obligations in spite of repeated insistence of the 

plaintiff as a result of which plaintiff suffered heavy loss. On 02.02.2014 the 

defendant forcefully entered the Schedule B land and started ploughing by 

using tractor. Hence the suit.  

Defendants case  

3. Defendant in his pleadings has challenged the maintainability of the suit on the 

ground of limitation, non-joinder of necessary parties and being improperly 

valued. Defendant has further stated that he has been possessing the entire 

land of schedule A since the date of execution of Agreement for Sale. As per 

the terms of the agreement for sale the plaintiff was entrusted with the task of 

taking all the initiatives to obtain permission for sale from the office of the 

Deputy Commissioner to complete the sale by executing a registered sale deed 

in favour of the defendant. The defendant is ready to pay the balance amount 

of Rs.18,000/- but the plaintiff is totally negligent to perform his part of the 

contract. The plaintiff was requested to execute the registered sale deed with 

respect to the suit land on the last occasion on 15.04.2016 but he refused to 

do so. Hence, he has prayed for dismissal of the suit.   

Counter claim by the Defendant 

4. The defendant has filed a counter claim along with his written statement in the 

suit admitting that plaintiff is the owner of the Schedule A land and he executed 

a registered agreement for sale vide deed no. 153/2004 dated 29.01.2004 to 

sell the suit land to the defendant/counter claimant by receiving Rs.32,000/- 

out of the total amount of consideration of Rs.50,000/-. On the date of 

execution of Agreement for Sale the plaintiff, as a part performance of the 

contract, has delivered possession of the land in schedule A to the defendant 

and since then the land in schedule A is under the undisrupted exclusive 

possession of the defendant. It was agreed upon that the plaintiff would 

execute a sale deed in favour of the defendant/counter claimant in the land in 
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schedule A as soon as he obtained permission for sale from the office of the 

Deputy Commissioner, Dhubri, by receiving the remaining amount of 

consideration of Rs.18,000/- from the counter claimant. But the plaintiff failed 

to obtain the said permission in spite of the several requests of the defendant. 

The defendant/counter claimant is ready and willing to perform his part of the 

agreement. He is ready to pay the balance amount of Rs.18,000/- to get the 

sale deed executed of which the plaintiff has had notice. But the plaintiff is 

totally negligent to specifically perform his part of the contract. The plaintiff 

was requested to execute the registered sale deed in the land of schedule A on 

the last occasion on 15.04.2016 but he refused to do so. Hence, this Counter 

claim. 

Written Statement of Plaintiff against Counter Claim 

5. The Plaintiff/Counter claimant in his written objection has stated that 

defendant/counter claimant is not entitled to claim specific performance of 

contract as he has not delivered the possession of the Schedule A land by way 

of specific performance of contract. He has further stated that it is not the duty 

of the plaintiff to obtain required permission for sale from the D.C. Office. The 

plaintiff was obliged to co-operate the proposed purchaser to obtain the 

permission from D.C. Office which the counter claimant/defendant never did.  

The plaintiff kept insisting the counter claimant/defendant to obtain the 

permission from D.C. Office but in vain. Plaintiff/Opposite party was never 

entrusted for taking initiative to obtain permission for sale from DC, Office. 

Rather the counter claimant/defendant had obligation to take active initiative 

to obtain permission and to deposit the balance consideration amount to the 

plaintiff or on refusal to the court. The counter claimant/defendant never 

communicated the plaintiff, neither for permission of DC Office nor for 

execution of sale deed. Therefore question of delaying to obtain permission for 

sale does not arise. As such the plaintiff has no obligation to accept balance 

amount of Rs.18,000/-from the counter claimant/defendant as the counter 
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claimant/defendant has violated the terms of the agreement and he made a 

deliberate negligent to get the sale deed. 

Issues 

6. Upon the pleadings of the parties, the following issues were framed in this suit: 

(i) Whether the suit is maintainable in law and facts? 

(ii) Whether there is any cause of action for the suit? 

(iii) Whether the suit is barred by limitation? 

(iv) Whether the suit is bad for non-joinder of necessary party? 

(v) Whether the suit is under-valued? 

(vi) Whether the agreement for sale deed no.153 dated 29.01.2004 is invalid 

and liable to be cancelled? 

(vii) Whether the defendants are illegally possessing the B schedule land and 

liable to be evicted? 

(viii) Whether the plaintiff is entitled to the relief as prayed for? 

(ix) To what other relief(s) the parties are entitled to? 

Issues on Counter Claim 

(i) Whether the counter claim is maintainable in law and facts? 

(ii) Whether the counter claim is barred by limitation? 

(iii) Whether the counter claimant is ready and willing to perform his part of the 

agreement? 

(iv) Whether the Counter Claimant is entitled to the relief as prayed for? 

Peremptory Hearing 

7. At the time of peremptory hearing plaintiff side adduced the evidences of three 

(3) witness viz. Shri Bhumidhar Roy as PW-1 and Shri Ramesh Chandra Roy 

Prodhani as PW-2 and also exhibited few documents. The defendants/Counter 

Claimants adduced the evidence of three (3) witnesses namely Shri Lakhi Kanta 

Adhikary as DW-1, Shri Mozibor Ali as DW-2 and Shri Dhanesh Sen as DW-3. 
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8. I have gone through the entire case record and the evidences adduced at the 

time of trial. I have heard the argument advanced by learned counsel for both 

sides and considering all aspects attained to the following decisions.  

Discussion, Decision and Reasons Thereof 

Issue No. (i): Whether the suit is maintainable in present form? 

9. The defendant has contended that the suit is not maintainable but did not 

adduce any evidence in support of the same or did not asserted in what way 

the suit is not maintainable. Moreover, I do not see any grounds for holding 

the suit to be not maintainable as the suit has been filed with proper court fees 

and within the territorial jurisdiction of this Court. The plaint is filed in duplicate 

and pleadings are verified at the foot.  

Hence, on the basis of the above, this issue is decided in affirmative and in 

favour of the plaintiff. 

Issue No. (ii): Whether there is cause of action for the suit? 

10. The case of the plaintiff is that, he executed an agreement for sale of his land 

measuring 2 Bighas 2 Kathas 10 Lecha in favour of the defendant by receiving 

an amount of Rs. 32,000/- out of total consideration of Rs. 50,000/-, with a 

condition that defendant would take all initiative to obtain sale permission from 

the DC. But defendant has entered into the said land without obtaining any sale 

permission. Now that the value of the land has skyrocketed, therefore the very 

purpose for which he executed the agreement for sale has frustrated. Therefore 

he has filed this suit for recovery of the possession and cancellation of the 

Registered Agreement for sale. Meanwhile the defendant has denied that he 

agreed to obtain Sale permission from the DC Office, Dhubri and contended 

that it was plaintiff who was duty bound to take all initiatives for obtaining such 

permission. Thus, it is seen that both sides are shifting their burden of obtaining 

sale permission to one another’s shoulders. The fact that defendant is 

occupying the suit land despite the fact that no sale deed was executed after 

an agreement for sale was entered in the year 2004, has indeed given rise to 

the cause of action to the plaintiff.  

Accordingly issue no. (ii) is decided in affirmative and in favour of the plaintiff.  
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Issue No. (iii): Whether the suit is barred by limitation? 

11. Plaintiff has filed this suit for declaration and recovery of possession. The 

plaintiff has instituted the present suit for cancellation of Agreement for Sale 

and consequential reliefs. Therefore the suit shall be governed by Article 59 of 

the Indian Limitation Act, which prescribes the limitation period of 03 years 

from the date when the fact entitling the plaintiff to have the instrument 

cancelled or set aside first became known to him. The cause of action for the 

plaintiff arose on 02.02.2014 when the possession of the defendant has become 

adverse to the plaintiff and the suit was instituted on 22.04.2016. Therefore, I 

am of the opinion that the suit has been filed within the period of limitation.  

Hence, issue no. (iii) is decided in negative. 

Issue No. (iv): Whether the suit is bad for non-joinder of necessary 

parties? 

12. The defendant pleads that suit is bad for non-joinder of necessary parties like 

Sub-Registrar which are necessary parties to the suit. Since the plaintiff has no 

claim against Sub-Registrar therefore, Sub-Registrar cannot be regarded as 

necessary parties to the suit. Moreover, the suit can be adjudicated and decided 

upon without making him as party to the suit and accordingly it is decided that 

the suit is not bad for non-joinder of necessary parties. 

Hence, this issue no. (iv) is decided in negative and in favour of the plaintiff. 

Issue No. (v): Whether the suit is undervalued? 

13. The instant suit is a suit for declaration that the Agreement for sale in invalid. 

In this respect, Hon’ble Delhi High Court has held in Jaswant Singh vs. Smt. 

Janki Devi reported in 2009 SCC OnLine Del 347 that “In all such cases where 

cancellation or voiding of the sale deed is sought, it implicitly amounts to a 

claim over the property already sold and possessions delivered. Section 7(iv)(c) 

of the Court Fees Act would apply and the plaintiff is bound to pay the Court 

fees on the valuation of the suit put by him for the purpose of jurisdiction.”  For 

the purpose of jurisdiction plaintiff has valued the suit at Rs. 18,000/- and as 

per Section 4 of the Assam Court Fees Act, 1958 Plaintiff ought to have affixed 



Page 7 of 13 
 

 
TYPED BY ME 
Shri Siddarth Brook 
Munsiff No. 2, Dhubri 

the Court fees of Rs. 1230.10/-. Accordingly, plaintiff has affixed the proper 

Court fees.  

Accordingly Issue no. (v) is decided in affirmative and in favour of the plaintiff.   

Issue No. (vi): Whether the agreement for sale deed no.153 dated 

29.01.2004 is invalid and liable to be cancelled? 

14. It is the case of the plaintiff that he has made a registered Agreement for sale 

vide deed no. 153 dated 29.01.2004, of the suit land in favour of the defendant 

by receiving an amount of Rs.32,000/- out of fixed consideration money of 

Rs.50,000/-. As per the plaintiff defendant has shouldered the responsibility to 

obtain sale permission from the D.C. Office, Dhubri and would take all initiatives 

to complete the sale early but defendant neglected to perform all his obligations 

in spite of repeated insistence of the plaintiff. Therefore the plaintiff has prayed 

for rendering the agreement for sale as void and inoperative. Per contra the 

defendant has pleaded that it was the plaintiff who was responsible for 

obtaining requisite permission from DC Dhubri.  

15. Both plaintiff and defendant has submitted the Agreement for sale vide no. 153 

dated 29.01.2004 which is marked as Exhibit-3 and Exhibit-A. On perusal of 

Agreement for sale vide no. 153/2004, it transpires that Agreement for sale 

vide no. 153/2004 is silent as to the fact that which of the party shall take the 

responsibility to obtain the sale permission.  

16. PW-1 and PW-2 have deposed in their evidence-in-chief on affidavit that 

defendant took all the relevant documents from the plaintiff for execution of 

sale deed after taking land sale-purchase permission from D.C. Office. But 

during the cross-examination of PW-1, defendant has brought this fact to light 

that plaintiff has not pleaded in the plaint that defendant took all the relevant 

documents from him for execution of sale deed after taking land sale-purchase 

permission from D.C. Office. The evidence of PWs suggests an existence of a 

separate implied agreement between the parties for obtaining sale permission. 

The Proviso (2) of Section 92 of the Indian Evidence Act enables a party to 

prove such oral agreement. Section 92 Proviso (2) reads as: “The existence of 
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any separate oral agreement as to any matter on which a document is silent, 

and which is not inconsistent with its terms, may be proved. In considering 

whether or not this proviso applies, the Court shall have regard to the degree 

of formality of the document”. Therefore plaintiff cannot be prevented from 

proving the existence of such implied agreement. 

17. While DW-1, DW-2 and DW-3 have deposed in their evidence-in-chief on 

affidavit that as per the terms of the agreement the plaintiff was entrusted with 

the task of taking all initiative to obtain the sale permission. But on perusal of 

the Agreement for Sale 153/2004, it is seen that the terms of the said 

agreement no where mentions that plaintiff was entrusted with the task of 

taking all initiative to obtain the sale permission.  

18. On a thoughtful consideration of the evidence of both sides, I am of the opinion 

that when plaintiff adduced his evidence stating that defendant took all the 

relevant documents from the plaintiff for execution of sale deed after taking 

land sale-purchase permission from D.C. Office, the burden to negate or 

disprove the alleged fact has shifted upon the defendant. But defendant has 

not led any evidence to negate or disprove the said fact. Further it is also place 

on record that plaintiff was in need of money for the treatment of his brother 

namely Jatin Ray @Jiten Ray. Therefore it is not expected that plaintiff would 

cause delay in closing the transaction of sale. The defendant could not lead any 

evidence to show that plaintiff did not require money for his brother’s 

treatment. Thus, on the basis of preponderance of probability in favour of the 

plaintiff, it is established that defendant has shouldered the responsibility to 

obtain requisite sale permission for the office of DC, Dhubri. But defendant has 

failed to perform his promise and he has also failed to state the existing market 

value of the land which was agreed to be purchased by him. Therefore 

defendant cannot be allowed to enrich himself by purchasing the said land at 

the market value existing in the year 2004. Defendant’s failure to obtain the 

sale permission within a reasonable time has frustrated the very cause for which 

the suit land was agreed to be sold. Hence, on the basis of the above 

discussion, I am of the opinion that the agreement for sale has become invalid 
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and if it is left outstanding may cause serious injury to the plaintiff and therefore 

it is liable to be cancelled.  

Accordingly, Issue no. (vi) is decided in affirmative and in favour of the plaintiff.  

Issue No. (vii): Whether the defendant is illegally possessing the B 

schedule land and liable to be evicted? 

19. The plaintiff pleads that after the agreement for sale was executed on 

29.01.2004, the defendant forcefully entered the Schedule B land and started 

ploughing by using tractor on 02.02.2014 without obtaining sale permission for 

executing sale deed. Per contra the defendant pleads that he has been 

possessing the entire land of schedule A since the date of execution of 

Agreement for Sale. The DWs have also admitted in their examination-in-chief 

on affidavit defendant is on the exclusive possession over the suit land. It is 

also clear from the record that no sale deed has been executed in favour of the 

defendant. The defendant has acquired no title over the suit land on the basis 

of the agreement for sale. The possession of the defendant over the suit land 

is illegal and therefore he is liable to be evicted therefrom.  

Accordingly Issue no. (vii) is decided in affirmative and in favour of the plaintiff. 

 

Issues on Counter claim 

Issue No. (i): Whether the counter claim is maintainable in law and 

facts? 

20. The plaintiff/opposite party has contended that the counter claim is not 

maintainable but did not adduce any evidence in support of the same or did 

not asserted in what manner the counter claim is not maintainable. Moreover, 

I do not see any grounds for holding the suit to be not maintainable as the suit 

has been filed with proper court fees and within the territorial jurisdiction of 

this Court. The pleadings are verified at the foot.  

Hence, on the basis of the above, issue no.(i) of counter claim is decided in 

affirmative and in favour of the counter claimant. 
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Issue No. (ii): Whether the counter claim is barred by limitation? 

21. As regards the limitation Article 54 of the Indian Limitation Act shall govern the 

counter claim which prescribes the limitation period of 3 years from the date 

when counter claim has the notice that performance is refused. Counter 

claimant has stated that on 15.04.2016 he approached the plaintiff to execute 

the registered sale deed, which the plaintiff refused. As the counter claim has 

been filed on 15.06.2016, therefore it is decided that counter claim has been 

filed within the period of limitation.  

Hence, on the basis of the above, issue no.(ii) of counter claim is decided in 

affirmative and in favour of the counter claimant. 

Issue No. (iii): Whether the counter claimant is ready and willing to 

perform his part of the agreement? 

22. As discussed above, plaintiff has executed an agreement for sale vide deed no. 

153 dated 29.01.2004 in favour of the defendant/counter claimant by receiving 

an amount of Rs.32,000/- out of fixed consideration money of Rs.50,000/-. 

Defendant/ counter claimant has deposed during his examination in chief that 

he is ready and willing to pay the balance amount of Rs. 18,000/- to get the 

sale deed executed. Hence, it is proved that counter claimant is ready and 

willing to perform his part of agreement. 

Accordingly, issue no. (iii) of counter claim is decided in affirmative and in 

favour of the counter claimant. 

Issue No. (iv): Whether the Counter Claimant is entitled to the relief 

as prayed for? 

23. It is clear from the discussions made in issue no. (vi) of the plaintiff’s suit that 

defendant/ counter claim has failed to obtain requisite sale permission from DC 

Office, Dhubri to carry forward the sale transaction. Such failure has frustrated 

the very purpose for which the plaintiff executed the agreement for sale.  

Counter claimant has also failed to prove that he has or shall sustain actual 

damage due to non-performance of act agreed to be done. Therefore I am of 
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the opinion that this a fit and proper case where specific performance of 

contract is liable to be refused.  

Accordingly, issue no. (iv) of counter claim is decided in negative and against 

the counter claimant. 

Issue No. (viii): Whether the plaintiff is entitled to the relief as prayed 

for? 

24. In light of the discussion and findings arrived at forgoing issues, I am of the 

opinion that plaintiff is entitled to the decree as prayed for and he is entitled to 

the following reliefs: 

a. It is decreed that Agreement for Sale vide deed no. 153 dated 

29.01.2004 is invalid and it is liable to be cancelled. 

b. It is decreed that defendant is liable to be evicted from the suit land and 

possession thereof be handed over to the plaintiff.  

Accordingly issue no. (viii) of plaintiff’s suit is decided in affirmative and in 

favour of the plaintiff.  

Issue No. (ix): To what other relief(s) the parties are entitled to? 

25. It is admitted by the plaintiff that defendant has paid advance consideration of 

Rs. 32,000/- out of the total consideration of Rs. 50,000/-. Since the sale 

transaction between the parties have failed and no possession or title over the 

suit land has been transferred to the defendant, therefore defendant is entitled 

to recover the amount of Rs. 32,000/- so paid by him at the time of execution 

of agreement for sale. As defendant has failed to obtain sale permission in 

furtherance of the sale transaction, and that the sale transaction has failed due 

to the inaction by the defendant, therefore he is not entitled to claim any 

interest thereon, unless it is paid within next 2 months from the date of decree.  
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ORDER 

26. In view of the above discussions and the decisions reached in the foregoing 

issues, it is found that the Counter claimant could not prove his case, while 

plaintiff’s suit is decreed on contest. Hence, the counter claim is dismissed on 

contest without cost, while the suit is decreed on contest without cost with the 

following reliefs: 

a.  It is decreed that Agreement for Sale vide deed no. 153 dated 

29.01.2004 is invalid and it is liable to be cancelled. 

b. It is decreed that defendant is liable to be evicted from the suit land and 

possession thereof be handed over to the plaintiff. 

c. The defendant is entitled to recover Rs. 32,000/- (Rupees Thirty Two 

Thousand) from the plaintiff within a period of two months from today. 

On the failure of the plaintiff to refund the entire advance of amount of 

Rs. 32,000/- (Rupees Thirty Two Thousand) within the time allowed, on 

expiry of the said period of two months, the sum would carry the interest 

@12% per annum from after two months till its realization.  

d. No order as to costs.  

Issue Precepts for cancellation agreement for Sale vide deed no. 153 dated 

29.01.2004. 

Prepare the decree accordingly.  

Given under my hand and seal on this 15th day of July, 2019 at Dhubri. 

 

 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 2, 

Dhubri 
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A P P E N D I X 

 

Plaintiff’s witness: - 

1. PW-1 : Bhumidhar Ray 

2. PW-2 : Ramesh Ch. Ray Prodhani 

Plaintiff’s Exhibits: - 

1. Exhibit 1: Certified copy of Final Khatian No.124. 

2. Exhibit 2: Land Revenue Receipts. 

3. Exhibit 3: Certified copy of land sale Bainapatra No.153 dated  

 29.01.2004. 

4. Exhibit 4: Certified copy of Jomabandi 

Court's witness: - 

NIL 

Court's Exhibits:- 

 NIL 

Defendant’s witness: - 

1. DW-1 : Lakhi Kanta Adhikary 

2. DW-2 : Mozibor Ali 

3. DW-3 : Dhanesh Sen 

Defendant’s Exhibits:- 

1. Exhibit A: Photocopy of Regd. Agreement for sale deed No.153/04 

 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 2, 

Dhubri. 

 


